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was willing  to  assume that what Dr.   Miranda  found  in July "minimal
esophagitis"  existed  in March and  that   it   supported his  findings, without
further  clinical observation,   on August   4 that  the condition was  reflux,
which he   suspected  in March but  had  ruled  out.     To assume Bryant  had reflux
In March because Dr.   Fonesca diagnosed  it   in August  is to engage in the
aost egregious  post  hoc  propter hoc   reasoning  and  flies directly in the
face of the  clinical  evidence which  supports at best  a  finding that Bryant
had   "minimal  esophagitis"   in July.   44/     As Dr.   Fonesca admitted,  the
symptoms  for gastritis are different   from those  for reflux and in March
the   clinical  evidence  supported  only a  finding of gastritis or acid
Indigestion and not reflux.    This was why Bryant was not treated for reflux
in March.

On balance,   I am impelled  to  the  conclusion that Dr.  Fonesca did not
believe  Bryant's acid indigestion made him unfit to set  jacks on March 7.
If  he did he would certainly have said  so,   and would not have been driven
to   include  symptoms which he had ruled  out  in March and for which he had
only tenuous  support  in July and August.

Further,   if Bryant actually had  the  serious,  chronic,  respiratory and
gastrointestinal track infections he  alleged,  It  is my opinion that his refusal
to work would  not be protected.    Any claim of  protected  activity that Is not
grounded  on an alleged violation of a health or safety standard or which does
not   result  from some hazardous condition or  practice existing in the mine
environment  for which the operator is  responsible  falls without  the penumbra
of  the statute.    Kaestner v.  Colorado Westmoreland,  Inc.,  3 FMSHRC 1994  (1981).

4<j[7Post  hoc  reason is the logical  fallacy of thinking that a symptom
or condition found to exist  In August  was  the cause of Bryant's dis-
comfort  in March.
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